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In the Court of Appeals of the District of Columbia. 


No. 2686 . 


Edward E. Morse, Appellant, 


vs. 

Erwin C. Brainerd. 


a 


Supreme Court of the District of Columbia. 

No. 54223. 

Erwin C. Brainerd, Plaintiff, 

VS. 

Edward E. Morse, Defendant. 

United States of America, 

District of Columbia , ss : 

hereinafter 1 mentioned, the folioJng papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit. 

1 At Law. No. 54223. 

In the Supreme Court of the District of Columbia. 

Filed December 21, 1911. 

Affidavit of Erunn C. Brainerd. 

In the Municipal Court of the District of Columbia. 

Number 54223. 

Erwin C. Brainerd, Plaintiff, 

vs. 

Edward E. Morse, Defendant. 

District of Columbia, 88 . 

• r» Rrainprd being duly sworn deposes and says: that he 

„ “»»' •*“ 
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2 EDWARD E. MORSE VS. ERWIN C. BRAINERD. 

wherein Edward E. Morse is the person named as defendant and that 
plaintiff has a good cause of action against said defendant, which 
said cause of action is as follows: 

Affiant savs: that he is the agent of Charles E. Foster, the owner 
of The Gloucester, an apartment house in Washington, D. C., and as 
such he is authorized and empowered to rent apartments in said , 
Gloucester, to make lease agreements appertaining thereto^to collect 
rents and to generally manage said property for said Charles E. 
Foster* that on the 28th day of September, 1906, he rented apart¬ 
ment Number Three (3) on the second floor of said Gloucester, to 
the defendant herein and said defendant entered into and signed 
with affiant, a lease agreement, for said apartment, for a term of one 
year, from said 28th day of September, 1906, in which it was pro¬ 
vided, among other covenants, as follows; . 

•‘Tt is covenanted and agreed that unless said premises shall be 
vacated and the keys thereof delivered to the party of the first part, 
or his assigns, on the day of the expiration of said term, or 
2 anv subsequent term created by holding over, the party of the 
second part shall, by virtue hereof, in each such case, become 
tenant for an additional year, provided, that at least ten days prior 
to the expiration of the first, or any such subsequent term, the party 
of the first part shall not have notified the party of the second part, 
in writing, of his desire to have possession of said premises or change 

anv condition or conditions of this lease.. 

Affiant says: that the defendant occupied the aforesaid apartment 

from the date of said lease agreement, up to and including about the 
31st day of July, 1911, and paid rent therefor at the stipulated rate 
of $60.00 per month, up to and including July 31st, 1911, but on or 
about the said 31st day of July, 1911, defendant removed from said 
apartment in violation of the terms of the said lease, in that he did 
not notify affiant, or said Charles E. Foster, of his intention to so 
remove, as by the terms of said lease made and provided, and altho 
often requested so to do, defendant has neglected and refused to pay 
to affiant, or his principal the balance of money due for rent of said 
apartment, in accordance with the terms of his tenancy as in said 

lease provided. , , A , 

Affiant further and finally says: that the defendant herein is 
justly indebted unto the plaintiff‘ who is the agent of said Charles 
E Foster, as aforesaid, in the full sum of ninety dollars ($90.00) for 
rent of said apartment Number Three (3) of said Gloucester, for the 
month of August, 1911, and one-half of the month of September, 
1911 exclusive of all set-offs and just grounds of defense, accord¬ 
ing to the particulars of demand hereto annexed and specifically 

made a part hereof: 

Wherefore; plaintiff asks judgment, for the sum of $90.00 with 

interest from the day of judgment, besides costs hereof. 

ERWIN C. BRAINERD. 

Subscribed and sworn to before me this 23rd day of November, 
1911 

Vseal 1 J. H. SNYDER, 

L J Notary Public, D. C. 
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3 Affidavit of Edward E. Morse. 

Filed December 21, 1911. 

* • * 

Edward E. Morse, being duly sworn, deposes and says: 

plaintiff’s affidavit or under any t ^ v^ r 1911 and or many years 
avers the fact to be that during the year ffa 'o ^ 

theretofore this defendant ^Xtlnv aureCent wTffiten or other- 
sufferance of the plaintiff inthout any agreement Q d of 

Wi That >1 'on*June^3Cb^l^^>^^^P a ^^^ j P^.^'' ( ^^ 1 ^ (: Jj^ ( ^ 1 ^ 1 g U p]ain- 

tiff 1 inwriting that he'would vacatesaid «P^ e ^ e °" ^ Andris 
and on said 31st day of July >, , t0 recover from this de- 

issttstts; ift'SK i'-« **«- h-» 

brings suit. EDWARD E. MORSE. 

Subscribed and sworn to before me this 9th day of December, 

A. D. 1911. j w m. REILY, 

[seal. J Notary Public, D. C. 


^ Notice of Appeal. 

Filed December 21, 1911. 

* * * * * * * 

To Enoch A. Chase, Esq., Attorney for Plaintiff. 

Sm: You „ h^k, 

appeal from the judgment rendered in me a^ p ml at the hour 
that I shall ^th^l6th d^ y f D J*. offer The Title Guaranty 
of ten A. M., before me juuge f p lvania w h 0S e resident 

. * ^?li* lin alker liavin^ an office n in y the Union Trust Build- 
S 01 * 3 P H s!S, N. wl! Washington, D. C, * «>-* on th. 
undertaking to be entered into her ein. 0 ENGLISH, 

A il . it/tt T\ of s>nn r1nr)t 


Dec. 13th, 1911 .—Service of copy acknowledged and Surety 
offered, accepted. E . A CHASE, 

A tty for PVfff. 




4 


EDWARD E. MORSE VS. ERWIN C. BRAINERD. 


Undertaking on Appeal. 

******* 

The defendant desiring to appeal from the judgment rendered 
against him in the above-entitled cause, on the eleventh day of De¬ 
cember 1911, to the Supreme Court of the District of Columbia, Ed¬ 
ward E. Morse, principal and The Title Guaranty and Surety Com¬ 
pany his surety hereby appearing and submitting to the jurisdiction 
of the said Supreme Court, undertake, jointly and severally, 
5 to satisfy and pay whatever final judgment may be recovered 
in the said Court, against said Edward E. Morse, which judg¬ 
ment they agree may be entered against them jointly, or either of 
them separately in this case. 

Given under our hands this 14th day of December 1911. 

EDWARD E. MORSE. 

THE TITLE GUARANTY & SURETY 
COMPANY. 

F. P. MURPHY. [seal.] 

KARL McDONNELL, Attorney-in-Fact. 


Approved Dec. 16th, 1911. 
G. C. AUKAM, Judge . 


Certificate of Municipal Cowrt on Appeal. 


* * 

Date. 

1911. 

November 27th. 


Cl <1 

Cl Cl 

December 1st. 
“ 8th. 

“ 11th. 

Cl Cl 

Cl Cl 


15th. 

16th. 

18th. 


***** 

Proceedings. 

Plaintiff’s attorney—E. A. Chase. 

Defendant’s “ —W. C. English. 

Affidavit and bill of particulars filed. 

Summons and copy issued returnable December 
4—11 A. M. 

Summons returned “summoned as within di¬ 
rected.” 

Continued by defendant on call. 

Case set for December 11—11 A. M. 

Affidavit of defense filed. 

Trial—witnesses sworn. 

Judgment for plaintiff for $90.00 with interest 
from date and costs. 

Appeal, notice of filed. 

“ undertaking on, with Title Guaranty and 
Surety Co., surety, approved and filed. 

Appeal, record on and papers filed with Clerk of 
Supreme Court, D. C. 


6 This is to certify, that the foregoing is a true copy of the 

Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are all the 
original papers filed in said cause. 
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Witness the Honorable Judges of said Court this 18th day of De¬ 
cember A. D. 1911. R G AUKAM, Clerk, 

, . By BLANCHE NEFF, 

Assistant Clerk. 


Costs paid by Plaintiff, $2.10. 

Costs paid by Defendant, $1.25. 

Agreed Statement of Facts and Stipulation. 

Filed January 9, 1913. 

In the Supreme Court of the District of Columbia. 

No. 54223. At Law. 

Erwin C. Brainerd, Plaintiff, 
vs. 

Edward E. Morse, Defendant. 

It is hereby stipulated and agreed between plaintiff and defendant 
bv their respective counsel, that this case may be tried by the Court 
SItSnd such judgment rendered herein as may be agree- 

f-ts, Which it is agreed are all the 

a*'"* ■>!*”«££ 

and sealed a certain agreement in writing in the \sords and hgu 
following: 

7 Lease of Apartment. 

This lease, made this 28th day of September A. D 
between Erwin C. Brainerd of the city of Washington, D. C., party 
of the first part, and Edward E. Morse of the same place party of the 

^Whne^th that for and in consideration of the covenants in this 
lei by U^e party of the second part to be observed arid performed 
and of the rent reserved as hereinafter stated, the pa y o _ ‘ 

nart does herebv lease unto the party of the second part, bis executors 
and administrators, the premises in the City of M ashington, Distne 
of Columbia known as Apartment No. three, on the second floor, in 
the Gloucester Apartment House, as tenant for one year, bepnning 
r.n the fir«t dav of October, 1906, at and for the yearly rental of 
S^ven hundred and twenty and 00/100 dollars ($720.00), payable in 
monthly installments, in advance, that is to saysixtyandOO/K 
dollars ($60 00 ), on the day of the beginning of the said term and a 
like amount- on the first day of every month thereafter until said 
term, or any subsequent term or tenancy created by holding over, 

shall be terminated. 
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It is covenanted and agreed that unless said premises shall be va¬ 
cated and the keys thereof delivered to the party of the first part, or 
his assigns, on the day of the expiration of said term, or any subse¬ 
quent term created by holding over, the party of the second part 
shall, by virtue hereof, in each such case, become tenant for an ad¬ 
ditional year. Provided, that at least ten days prior to the expiration 
of the first, or any such subsequent term, the party of the 

8 first part shall not have notified the party of the second part, 
in writing, of his desire to have possession of said premises 

or change any condition or conditions of this lease. 

And the party of the second part hereby covenants and agrees to 
take and hold said premises, as such tenant, and to pay to the party 
of the first part, at his office 1410 “G” St., the rent aforesaid in the 
manner and at the times herein designated; also to pay all gas and 
electric light bills chargeable against said premises during his occu¬ 
pation thereof, and five (5) cents (or at such other rate as may here¬ 
after be established) for each outgoing “local’’ message transmitted 
from the telephone installed in said apartment, and for each “long 
distance’’ message so transmitted, such charge as may be made by 
the telephone company, payment to be made at the end of each 
month. It is further covenanted that the party of the first part, and 
his assigns, shall have, and is hereby granted, a specific lien, for the 
rent herein reserved, upon all personal property of the party of the 
second part located in said premises, to all intents and purposes as 
though a chattel deed of trust were executed to secure the payment 
thereof. 

The party of the second part further covenants and agrees that he 
will not use said premises for any dangerous or unlawful purpose, or 
in any manner offensive or annoying to the other occupants of said 
Apartment House, but will use and occupy them only as a private 
residence; that he will not sub-let, nor transfer possession of, nor 
carry on any business in said premises, or any part thereof, 

9 nor assign this lease, without the consent thereto in writing 
of the party of the first part first had and obtained; also that 

he will conform to and abide by all reasonable rules and regulations 
established for the good order and management of said Apartment 
House, and will keep, and, at the expiration of said tenancy, or any 
subsequent tenancy hereunder, surrender possession of and restore 
said premises to the party of the first part, or his assigns, in the like 
good order and condition in w T hich they now are, ordinary wear and 
tear and unavoidable damage by fire and the elements alone ex¬ 
cepted. The party of the second part further covenants and agrees, 
at his own cost and expense, to repair all damage to plumbing, light¬ 
ing, cooking and heating apparatus resulting from careless or wrong¬ 
ful use thereof. 

The party of the second part further covenants and agrees that if 
default shall be made in the payment of any monthly installment of 
rent, or part thereof, w’hen and as it shall become due and payable 
as aforesaid, or if he shall violate any other covenant or covenants in 
this lease contained, then and in that event the balance of said yearly 
rent attributable to the unexpired portion of said term, or to the 
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nnexnired portion of any subsequent term created by holding over, 

as the case may be, shall immediately becon le ,,e^ghtVS 
the oartv of the first part, or his assigns, shall have the ngnt to 
Inter and recover possession of said premises as provided by law, all 
formal or other demand for rent so in arrears, and all notice to quit, 
being hereby expresslv waived. It is also covenanted and agreed that 
m, waiver by the party of the first part, or his assigns of any breach 
or violation of any covenant herein contained shall be co 
10 strued or taken as a waiver of such covenant or of an> subse- 

The party oTthe second part further covenants and agrees that if 
anv occupant of the premises hereby leased shall become ill as a re- 
Z f< o?aT contagion** or infectious disease, the person or pereons so 
Effected shall upon direction of the health authorities of the District 
of Columbia, or^ upon demand of the party of the fi^t part, or his 
assigns be immediately removed therefrom; also that the part* of 
the fimt part, or his representatives, mav enter said premises at any 
reasonable hour to make necessary repairs, or to protect said ap 
ment from damage by the elements, or for the ■ pwp«ieof Pg^ng up 
or removing awnings or screens; also, within thirt\ da> p 
expiation of said term, or any such subsequent term to show said 
premises to any person or persons desiring to inspect them with 

Vi ? n testimony whereof, the parties have hereto and to a dupli«ite 
of like tenor and date, respectively set their hands and seals the day 

and year first above written. £ q brainerd . [seal.] 

EDWARD E. MORSE, [seal.] 

That the defendant entered into possession of the premises in the 
said agient mentioned under the authority and by virtuethereof 
and occupied the same continuously from the first day of Octobe , 
1906 until July 31, 1911, paying to the plaintiff punctually, in 1 ad¬ 
vance for each" month of said occupancy, by check, w-hich was duly 
naid bv the bank upon which drawn, and received by plaintiff as 
P "money. The last of said payments was made on June 30, 
11 1911,"for the month ending July 81,1911, and was dehvered 

to Plaintiff in a letter dated June 30, 1911, addressed to 
plaintiff, which letter is in the words and figures following. 


Dr. Edward E. Morse, 
1539 I Street, 
Washington. 


June 30, 1911. 


Vir E C Brainerd, 1516 H street N. W„ Washington, D. C. 

My Dear Sir: I enclose my check for $60. in full payment of rent 
for the month ending July 31,1911 of apartment number 3 m The 

of the above-named prem- 
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< 

ises will cease July 31, 1911, on which date said apartment will be 


vacated by me. 

Yours very truly, 


EDWARD E. MORSE. 


The defendant vacated said premises and removed all of his prop- 
ertv therefrom on the 31st day of July, 1911, and before the close 
of said dav and delivered the keys thereof to plaintiff. The plaintiff 
received the kevs but protested against the right of defendant to 
vacate said premises before the 30th day of September, 1911, claim¬ 
ing that defendant was liable for rent for the months of August and 
September, 1911, which claim defendant refused to admit. 

Plaintiff secured a tenant for said premises on September 15, 1911, 
who paid for the unexpired part of said month the sum of $30. 
which plaintiff credited upon his claim of $120. against defendant 
for two months’ rent, leaving a balance claimed by plaintiff to be 
due from defendant of $90. for the said month of August and one- 
half of September, 1911, to recover which this suit was brought. 

W. G. JOHNSON, 

Attorney for Defendant. 

ENOCH A. CHASE, 
Attorney for Plaintiff. 


12 Opinion. 

Filed March 10, 1914. 

* * * * * * * 

On September 28, 1906, the plaintiff leased to the defendant prem¬ 
ises known as Apartment No. 3 in The Gloucester Apartment House 
for one year, beginning October 1, 1906 for $720, payable in advance 
in monthlv instalments. Defendant occupied the premises contin- 
uouslv until July 31, 1911, paying his rent punctually. On June 
30, 1911, defendant sent a letter enclosing the July, 1911, rent and 
notifving plaintiff that his tenancy would cease July 31, 1911, on 
which date he intended to vacate the apartment. The defendant 
vacated on said date in accordance with his notice. The suit i9 
brought to recover the rent for August and September 1911, less $30 
which plaintiff credits on the amount as the result of securing a 
tenant for a part of said period. 

The claim of the plaintiff is that by retaining possession after Sep¬ 
tember 30, 1907, defendant became bound for another year, and for 
each subsequent year thereafter, and that, having failed to vacate 
on September 30, 1910, he became bound for the year ending Sep¬ 
tember 30, 1911. 

The contention of the defendant is that his tenancy after the ex¬ 
piration of the first year, was at sufferance, and was properly and 
legally determined by the notice of thirty days, which it is agreed 
was given. 

The determination of the controversy between the parties depends 
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upon the construction of the third paragraph of the lease, which 
reads as follows: 

6 „, ^ sirs 

or any subsequent term create y , such case become tenant 

ond part, shall, by virtue tb®'® 0 . days prior to the ex- 

<«» * a S'tS' J «S“« p »y i>& p*y>' «• t 

piration ot the lust, or ^ f the second part, in 

SJfofi‘di » P" ° r cb “ 8,i “ J 

intend to create by this contract? nr di narY an( l if terms of law, 
Giving the words of^ThSwouS’sem to be as follows: 
then their technical mean g, , nd • t | le premises for a 

They agreed that the 1907; that if he did not 

fixed term of oil e y® a r e n di ng, S p “ > d d j 0 the premises 
vacate on September 30 1907, he should noia ^ ^ 19Q7> 

for an additional fixed term of o > e ’ ira f ion 0 f the first year the 
unless at least ten days p (lessor’s) desire to retake pos- 

lessor should have no«^d J a ent> the second fixed 

session. And, in accorua , 3Q 1908> was enjoyed by the 

term of one year ending P. - t the conclusion of each year, 
lessee; the same wmditions e^ @ g ^ premises for four succes- 
the lessee continued to 1 and \j£ der the same conditions, viz., 
sive fixed terms of one year eac - days 

th? >-» «* p>« ” f ifft 

pnor notice of a deslr ® h at was this fifth year’s tenancy? If 

the fifth year began. ’ iod 0 f one year ending September 30, 

it was atenancy for a P if s contended by defendants 

1911, plaintiff must recover ii, suffera then the notlce 

14 able c o un s el , 11 was a i h W g surr ender of possession, 

reUeves^m otliSytr Kent fSr the months of August and 

or rs 

i 9 doubtful, is to af° e _ . Here it would seem evident that the 

tor tour » cl »« ,«r e^h K g.rf«i ,t 

of years, but the expre.^ PP ^ ha , f or quarter 0 f a year. Its 

time, as for one or , m u f or a greater or less period of 

essential character is t nlerest 0 f the tenant for years is pre¬ 

fixed duration. Thus t ^ leL atin Terminus, and this word is 

SSTSdto toUbe the period of time during which the tenancy is 
' to a lease for years involves no transfer of the seizin, it was 

2 —2686a 
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n«ver subiect to a rule similar to that which, at common law, pre¬ 
cluded the creation of an estate of freehold to take effect m future, 
and so the term may be made to commence either on the date of the 
delivery of the lease or on a subsequent date. 1 iittany L,. & l., p. 

^Moreover, the time of the commencement of the term need not be 
ascertained ’at the date of the execution of the lease. For exampl^ a 
term may be created to commence on the death of a third person 
n^ed (Goodright v. Richardson, 3 Term R, 462) on.theexpiration 
or sooner termination of a term already existent, upon t 
15 completion of a building on the premises, or when the prem¬ 
ises are made suitable for occupation. Id., p. 94. 

Thus the parties to this lease first agreed upon a lease for a fixed 
term for one year ending September BO, 1907; they next agreed by 
the ^ame instrument, in present!, for a second fixed term of one year 
to begin in future, to wit, on October 1, 1907; the commencement of 
this second term was contingent, first, on the lack of ten days notice 
on the part of the lessor of a desire to retake possession, and second, 
on a failure of the lessee to surrender on the last day of the preceding 
term. But when these two conditions were complied with, the hold¬ 
ing of the tenant for his second term was for a definite and fixed 
term, created by the original lease. And so, as to each successive 
year, including the year beginning October 1, 1910. 

Such an estate comes within the definition given by section 1032 
of the Code: “An estate for a determinate period of time is an estate 
for years.” And section 1025 provides that a chattel real may be 
created bv deed to commence at a future day, absolutely or condition¬ 
ally Moreover, it is essentially different from the estate from year 
to vear at common law, which is translated into an estate by suffer¬ 
ance by section 1034 of the Code. An estate from year to year 
existed at common law where a tenant went into possession and paid 
rent without an agreement for a term, or where a tenant for years, 
after the expiration of his term, continued in possession The de¬ 
fendant did not go into possession without an agreement for a term, 
nor did he hold over after the expiration of a term. His last 
16 possession was under a fixed term created by the lease. 

No case has been found in which the facts are identical 
with those in the agreed statement. But the case of Dix v. Atkins, 
130 Mass, 171, supports the general proposition.involved. m the.in¬ 
stant case. Dix sued to recover rent from October 1, 1877, to Jan¬ 
uary 1 1878 The lease was for a term of two years from October 
1 1875, and contained the following provision: 

* «And it is hereby mutually agreed that if, before the end of the 
term neither of said parties shall give to the other three months 
notice in writing of his intention to terminate this lease at the end of 
the said term, the said lease shall continue in force for another term 
of one year and in the same manner from year to year, until one of 
the said parties shall determine this lease by notice in writing in the 
manner aforesaid, which notice shall terminate with 4# end .of the 
year for which the premises are then held; and provided that either 
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* • at. this lease by notice in writing given three 

CSh^teforethe terminetionofany one year. ^ 

The tenant, defendant asked the*judge to ru ^ ^ ^ m€rely 
the first two years, rminate SU ch a tenancy created to com- 

future, no succeeding the first 

^SS 

upon the notice, whic 8 co j^d recover, saying: 
held that the plaintiff ('e.*o ) , as a mere covenant for re- 

“This provision can not be con. emulated by the parties; no 
newal of the lease. No renewal was 1? ^ not ; ce provided for 

act was to be done by elt ‘ er ' )a ^; ie ir f orC e for another term of one 
was given, the lease was to cont "^'® ■ a leape f or a term to com- 
vear It is not a mere agreement to gi ,| ie t hree months 

mence in futuro, but, upon the fail j ". continued in opera- 
notice required to terminate the le^ ^ yeaJ . Krame r v. 

17 tion, and was a lease in P clearly the intention of the 

Cook. 7 Gray, ooO This was cie > nts carrying this in- 

parties, and there is no tuWta [ herefore) rightly refused 

Ke Jhrmlings requested by the^efendant 

gttiS'ay*" “" d " “■ 

structions.” . tA ^ iudement will be entered for the 

For the reasons above stated, juagme 

plaintiff. ASHLEY M. GOULD, Justice. 

•Supreme Court of the District of Columbia. 

Tuesday, March 24th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. 

■non, Justice presiding. * * * 

* * ^ 

Before Judge Gould. 

■Come now the partie^ by . their^ ^P^^^that Judgment 

whereupon the plaintiff ^ opinion of the Court filed herein 

be entered in confomity with the op^ ^ ofdered Wherefore, it is 
on the 10th day of March 191^ er of the defendant and the 

considered that the plaintifP here ^ 9uret y, the sum of Ninety 

Title Guaranty and Su^ty ^. g dat ^ toget h e r with costs of 

^ to bXed V,7the clerk and ^ve^tion in 

oj^uS^aTap^nrSie Court of Appeals of the District o 
Columbia. 
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Further, the defendant having noted an appeal in open court, to 
the Court of Appeals from the judgment entered in this cause 
18 on the 24th dav of March, 1914, it is, by the Court, with the 
consent of the plaintiff this 24th day of March, 1914, ordered 
that the penalty of the bond on appeal to operate as a supersedeas be, 
and the same is fixed in the sum of two hundred dollars. 

And it is further ordered that upon the filing of said supersedeas 
bond, approved by this Court, the undertaking dated December 14th 
1911. given on the appeal bv defendant from the judgment of the 
Municipal Court in this case. No. 14,071 of the dockets of said 
Court wherein the defendant, Edward E. Morse, is principal and the 
Title Guaranty and Surety Company is surety, be forthwith released 

and discharged and for naught held. 

Further defendant bv his said attorney now submits to the Court 
the Bill of Exceptions taken at the trial of this cause, and prays that 
the same be signed and made of record nunc pro tunc; and there¬ 
upon. the plaintiff by his attorney consenting, same is now hereby 
accordingly done. 


Bill of Exceptions. 
Filed March 24, 1914. 


Be it remembered, that at the trial of this cause, plaintiff and de¬ 
fendant having stipulated to waive a trial by jury and to submit to 
trial bv the Court, upon an agreed statement of facts, filed in said 
cause on the 9 day of January, 1913 which agreed statement of facte 
is hereby referred to and made a part of this bill of exceptions as 
fullv as though the same were herein set forth in full, and the said 
agreed statement of facte being all the evidence in the cause, the 
plaintiff thereupon moved the Court to enter judgment for the plain¬ 
tiff. to which motion the defendant by his counsel objected, 
19 and moved the Court to enter judgment for the defendant, 
and. after hearing argument of counsel for plaintiff and de¬ 
fendant. the Court overruled the objection of the defendant and de¬ 
fendant’s motion for judgment in defendant’s behalf, and directed 

judgment to be entered for plaintiff. 

To which judgment in this behalf the defendant then and there 
excepted and the presiding justice noted the said exception upon 
his minutes, which the defendant prays may be saved to him, signed 
and sealed and made a part of the record in this cause which is ao- 
cordinglv done this 24th dav of March, A. D. 1914, now for then. 

ASHLEY M. GOULD, Justice. Tseal.] 


This bill of exceptions is agreed to. 


ENOCH A. CHASE. 


Memorandum. 

March 27, 1914.—Appeal bond approved and filed. 
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Order for Release of Judgment as to Surety. 

Filed March 27, 1914. 

******* 

The Clerk of said Court will please enter the judgment in this 
cause released as to the Title Guaranty and Surety Company. 

ENOCH A. CHASE, 
Attorney for Plaintiff. 


Assignment of Errors. 


* 

1 . 

20 tiff. 

2 . 

fendant. 


Filed April 15, 1914. 

* * * * * * 

The Court erred in entering judgment for the plain- 

The Court erred in not entering judgment for the de- 

W. G. JOHNSON, 
Attorney for Defendant. 


Designation of Record. 


Filed April 15, 1914. 

♦ * * * * * * 

The Clerk will please prepare the transcript of record for the ap¬ 
peal to the Court of Appeals and include therein the papers enume - 

^1. ^Affidavit of plaintiff in Municipal Court. 

2. Affidavit of defendant in Municipal Court. 

3. Notice of appeal from Municipal Court. r 

4 Note of undertaking filed on appeal from Municipal Court. 

5*. Certificate of record from Municipal Court. 

6. Agreed statement of facts and stipulation. 

fjuSent o°/ Supreme Court of the District of Columbia and 
notice of appeal. 

8. Bill of Exceptions. , 

10 °Ordlr fi fo"rewTfV”d^ient agafnst Title Guaranty & Surety 


Company. 

11 Assignment of Errors. 

12. This order for transcript. ^ Q JOHNSONj 

Attorney for Defendant. 
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21 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

• • 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54223 at Law, wherein Erwin C. 
Brainerd is Plaintiff and Edward E. Morse is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of April, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No: 
2686. Edward E. Morse, appellant, vs. Erwin C. Brainerd. Court of 
Appeals, District of Columbia. Filed May 8, 1914. Henry W. 
Hodges, clerk. 







